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TA-g6 (s /76) Sta te of New York -  Department of Taxat ion and Finance
Tax APPeald Bureau
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX,COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK T2227

OcLober  13,  l97B

James A. c Vil ia Michaelsen:
Calhoun Drive
Greenwich, Connecticut 06830

Dear IvIr. & .[,Irs. Michaelsen:

Please take notice of the Decision
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level. Pursuant to section($ 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 monttrs
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Hearing

Petitioner's Representative

Taxing Bureau's Representat ive

Examiner

TA-r . r2 (6/77)
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STATE OI' NE[il YORK

srATE TA;( COIO{rSSIOI{

fn the Matter of thc petltLon

of

JAMES A. and VILIA Y. }ITCHAEI'9EN

for Redetcrml.natlon of a Deflclenry or
for Ref,und of Personal Xncone Tax under
Artlcle 22 of the Tax larr for the years
1971 ani t  L972.

DECI$TODI

l

Petitlonere, rTanes A. and Vtlla MichaGlsen, Calhoun Drlva,

Greenwich, ConnectLeut O6830, ftled a petLtlon for tredeternLnatLon

of a defLcicncy or for refund of, personal lneone tax undcr Arttcle

22 ot, the Tax r.aw for the yoara 1971 and 1922 (Fl.le No. oosSo).

A snall clalmg hearing waa hcld before Wllllan Valcarccl,

Hearing Officer, st the offlceg of the State lax CormLeeion, llvo

World Trade Center, New york, Nely york, on Augus t 26, 19?6 at

9:15 A.M. Petltioners appeared by .Terome p. schaffer, cpA. Ttrc

Income Tarr Bureau appeared \z peter Crotty, Eaq. (f,Oula Senf,t,

Esq. ,  of  counsel) .

ISSUE

I{hethar etock options exareiaed by a nonrealdent taxpayer

are items of tax preference eubJect to the Ncrv York State ninlmun

income ta*.
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FIIIDII{IGS OF TACT

1. Petit ionere, James A. and Vtlia y. Mlchaelsen, were

reeidents of the State of, Connecticut during 1971 and 1972 and

were never reaLdenta of New york State.

2. Petitionere f,lled ttew York State lncorne tax nonroeLdent

returns f,or 197I and 1972, together wlth mLnlnum i,ncome tax

computatlon scheduleg (Forn ]:?.-2zfr. on sald schedulee, p€ti-

tioners f,ailed to include

York sourcea, any portion

items of tax pref,erence from New

tbe anounts of Federal Ltems of tax

aE

of

preference frorn stock opti.ona of, g2161200.00 and g120ro0o.oo, whlch

petitloner Janes A. MLchaelgen realLsed ln 1971 and 1972, respectlvely"

3. On July 26, 1973, the Incone TEx Bureau lsaued a Statement

of Audit Changee agalnet pet{tioners for 1971 and Lg72, whl.ch held

that anounte of Fedcral Ltems of tax preference reallzed by petltLoner

Jam€s A. Mtchaelsen in 1971 and L972 (when ho exercieed stock optlona

which he had recelved from hls New york employer) w6re allocable

as Nent york items of tax preferencG on the eame baels ae hts ealary

income for eaeh of eaid years" Other adJustmenta were also nade ln

thle Statement which are hot being conteeted and whlch, thcrefore,

are not at issue. Accordingly, a [otice of Deficlency was isgued

agaLnst petitlonens on November 25, Lg74. shlch proposed that the

recomputed overpayment of $51555.00 for Lg72 be applied agal,nst the

liabt!.ity computed for 1971. Petltl-oners agreed to thls proposal,

eubJect to any adJuetment made ae a regult of thls heartng.
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4. Petitlonetr James A. ltichaelsen lraa ernployed ln England

by Avon CoemetLcs, Ltd. from 1958 to Auguat of 1965. In 1965

Petitioner uas pronoted to Corporate Croup o1s6-presidcnt and

was reassLgned to the executLve offlce of Avon Producte, fnc. ln

New York State.

5. on August 4, 1956 and on .Tuly 11, 1968, petlttonctr Janes A.

Michaeleen tras granted quallfled stock optl,ons fot 4rOO0 and 6,000

eharee. treapectLvely, of, Avon Froducts, Inc. stock.

6. Petltloner contended that tha ftrgt optlon for 4rO0O ghares

of gtoek was grantcd prinarlly ae c@pensrtion for scrviceg shlch
, :

he rendered to hle eryloyer durtng hia pcrlod of eetrvl.ce Ln Europe.

Hsrevetr, in a letter datcd February 15, Lg74. Wllbui R. ghook.

Vice-PresLdant and Treasuretr of Avon Froduets, Ine., stated ttrat

Lt war the poltcy of, the coqpany that atock optlone would not bc

granted to thoae wtro were exeeutLveg of, Avon's foreLgn subsldlarLeg

pr lor  to 1965,

"l, PetLtioner contended that tbe seeond option for 6,000

eharee of, stock constituted an incentlve for future ssrvLcea to be

rendered by htn and tbat ln grantlng eald optlon, the etock-optlon

conmittee conaidered both hls past servl,ces as an executlve of Avon

Products, Inc.'B ovetrs€aE subsidtaries, &B well ae his eervl-ce to

the parent conpany after hl,s return to the Unlted States.
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8. Petitloner did not lntroduce copl.ea

plans, under which the optlons fot 41000 and

gtoek wsro granted 'by hts employer.

of the atoek-optlon

6rOOO shares of

coNcL.usroNs or. raw

A. ltrat petitioner James A. l.li.chaeleen has f,alled to sustaln

the burden of, proof requLred to ghor that the ae;rarate etock optlona

for 4r0OO and 6,000 shares of stock congtituted arardg other than

lncentiveg f,or future eervlccs to be rendered bryf him.

B. lFrat pctltlonotr Janea A. trtlchaelaGn's Fcdcral ltenr of

tax preference of $21612OO.OO and gl20,OOO.OO reaX.l,zed tn 19?1

and Lg72, rGspectlvely. vhen he exerctgcd stock optlona, constl.tutcd

New York l,tens of tax prefercnec (withtn the neanlng and intent of

aection 641(b) of tho Tax Lraw) to the extent that the ratLo rrlrtch

the lrercentage of hle aa1ary Lncome alloeable to Ncv York for tach

of Eald y€are bore to the Federal Ltemg of tax preference f,ron said

etock optione for 1971 and L972, respeetively.

C, llhat the petltion of ifames A. and Vllta Y. trtlchaelaen

ie denied and the Notice of Deflcieney issued Noveruber 25. L974

ie eurtaLned, togethcr wlth such addltlonal lntereet ae rnay be

legally aring. ftre Incorne Tax Bureau ie dLrected to apply



-5

petit lonersr Lg72 overpayment of tax of, 95,555.00 (p1ue such

interest as may be crrlng) against the deflciency. due for L9?1,

in accordance with petitLonerst agreement thereto.

DATEDI Albany, Nerr york
October  13 ,  1978

STATE TA)( COI}IIiIISSION

./

coMlilssrot{ER
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